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A. Inaccessibility of Information

Concern: Small businesses are unaware of new rules being promulgated.  While state agencies are currently using their websites to post rulemaking activities, a small business currently needs to visit ALL the different agency websites to find their rulemaking information. These pages are often not user-friendly and difficult to locate within these sites. If small businesses do not know about proposed regulations, they cannot provide input during the regulatory development process nor can they be expected to comply once the regulations take effect.

Recommendation:  Create a centralized website housing new rules and other regulatory actions occurring in all state agencies. 
Act 145 created to read:

SECTION 10

227.15 (1m)

INTERNET ACCESS TO PROPOSED RULES - The joint legislative council shall create and maintain an Internet site that includes a copy of each proposed rule received under sub. (1) in a format that allows the site to be searched using keywords. Each agency shall provide the joint legislative council with the proposed rules and other information needed to comply with this subsection in the format required by the joint legislative council.   The Internet site shall include a section devoted to proposed rules affecting small businesses, as defined in s. 227.114 (1). The Internet site shall also include all of the following:

(a) The electronic mail address and telephone number of an agency contact person for each proposed rule.

(b) The material required under s. 227.14 (2), (3), and (4).

(c) Any report submitted to the legislative council staff under s. 227.14 (2g).

(d) The written report of the legislative council staff review of the proposed rule prepared under sub. (2) and any agency comments regarding that report.

(e) The time, date, and place of any public hearing specified in the notice in s. 227.17 as soon as that notice is submitted to the revisor of statutes under s. 227.17 (1) (a).

(f) The place where comments on the proposed rule should be submitted and the deadline for submitting those comments.

----------------------------------------------------

In order to facilitate electronic access to the rule-making process, the clearinghouse continues to request that all state agencies submit proposed rules, modified versions of proposed rules, and agency reports to the Legislature (including the text of the proposed rule) both in the current hard copy form and in an electronic format.  The global address for all electronic submissions to the clearinghouse is “clearinghouse.”  The full e-mail address for electronic submission is clearinghouse@legis.state.wi.us.  

B. Complex and Confusing Regulations

Concern: Small businesses do not understand regulatory requirements due to the complex language and cross referencing used in Administrative Rules and the Wisconsin Statutes.  A business must understand a regulation before compliance can be achieved. By spelling out the requirements and reducing the amount of statutory cross- referencing, a higher level of small business understanding and compliance will be achieved.

Recommendation: Write clear cut rules not subject to interpretation.  Use simple plain-language and reduce the use of cross-referencing to other statutes.
Act 145 created to read:
SECTION 8

227.14(2g)

FISCAL EFFECT OF RULE. On the same day that an agency publishes a proposed rule under this section that may have a significant economic impact on small businesses, the agency shall submit the proposed rule and the analysis required under sub. (2) to the small business regulatory review board. The board may use cost−benefit analysis to determine the fiscal effect of the rule on small businesses and shall determine whether the agency has complied with subs. (2) and (2m) and s. 227.114 (2) and (3). Except as provided in subs. (1m) and (1s), each proposed rule shall include provisions detailing how the rule will be enforced. If the board determines that the rule does not include an enforcement provision or that the agency failed to comply with sub. (2) or (2m) or s. 227.114 (2) or (3), the board shall notify the agency of that determination and ask the agency to comply with any of those requirements. In addition, the board may submit suggested changes in the proposed rule to the agency, including proposals to reduce the use of cross−references in the rule. The board shall send a report of those suggestions and of any notice of failure to include enforcement provisions or to comply with sub. (2) or (2m) or s. 227.114 (2) or (3) to the legislative council staff. The notification to the agency may include a request that the agency do any of the following:

(a) Verify that the proposed rule does not conflict with, overlap, or duplicate other rules or federal regulations.

------------------------------------------------------

Sections Comm 8.04 and Comm 8.12, WI Adm. Code, demonstrate the increased readability and understanding of a regulation when cross references are clearly explained:
(1) "Excavation" or "workings" has the meaning given in s.101.15 (2) (a) 1., Stats. Note: Section 101.15 (2) (a) 1., Stats., defines "excavation" or "workings" as any or all parts of a mine excavated or being excavated, including shafts, tunnels, drifts, cross cuts, raises, winzes, stopes and all other working places in a mine.

(2) APPLICATION FOR PERMIT. Application for a shaft excavation permit shall be made on form SBD-52 together with the payment of the permit fee.

C. Getting “Passed Around”

Concern:  When contacting state agencies, businesses do not know who to call for regulatory information, complaints or questions and are often "passed" around to different individuals.

Recommendation: Restructure current positions to appoint a small business regulatory Coordinator within each agency to act as a contact person on small business regulatory issues and rulemaking activities.  
Act 145 created to read: 

SECTION 6

227.14(7m)

The agency shall designate a small business regulatory coordinator to act as a contact person for small business regulatory issues and shall publicize that person’s electronic mail address and telephone number. 

SECTION 11

227.17(3)(i)

NOTICE OF HEARING.  If a hearing is required, the agency shall provide:

The electronic mail address and telephone number of the small business regulatory coordinator and a link to an Internet site that allows a person to review the rule and make comments regarding the rule.  

* Sample position description of Small Business Regulatory Coordinator included in folder.

D. Lack of Compliance with the 

Regulatory Flexibility Act

Concern: The Regulatory Flexibility Act (1983 WI Act 90), which directs all state agencies to examine the impact of their rules on small businesses, is not being enforced.  Agencies subjectively determine if their rules will have a significant economic impact on a substantial number of small businesses.  
Recommendation: Create a small business regulatory review board (SBRRB) which will enforce the components of the Regulatory Flexibility Act to improve the way agencies

review rules for their impact on small businesses.
Act 145 created to read: 

SECTION 1

15.155(5)

The Board shall consist of a representative of the Department of Agriculture, Trade and Consumer Protection, Department of Commerce, Department of Health and Family Services, Department of Natural Resources, Department of Regulation and Licensing, Department of Revenue and the Department of Workforce Development.  These appointments will be made the Secretary of the Department and shall be a term of three years.   The Governor will appoint six representatives of small business and the chairpersons of one senate and one assembly committee concerned with small business.  Three of the initial representatives of small businesses shall be appointed for terms expiring on May 1, 2005, and the other three initial representatives of small businesses shall be appointed for terms expiring May 1, 2006. 

Act 145 amended to read:
SECTION 4 

227.114(6m) (b)

When an agency proposes or revises a rule that may have an effect on small businesses, the agency shall consider each of the following methods for reducing the impact of the rule on small businesses:

(a) The establishment of less stringent compliance or reporting requirements for small businesses.

(b) The establishment of less stringent schedules or deadlines for compliance or reporting requirements for small businesses.

(c) The consolidation or simplification of compliance or reporting requirements for small businesses.

(d) The establishment of performance standards for small businesses to replace design or operational standards required in the rule.

(e) The exemption of small businesses from any or all requirements of the rule.

D. Lack of Compliance with the 

Regulatory Flexibility Act (Continued)

Act 145 created to read:

SECTION 8

227.14(2g)

On the same day that an agency publishes a proposed rule under this section that may have a significant economic impact on small businesses, the agency shall submit the proposed rule and the analysis required under sub. (2) to the small business regulatory review board.  The board may use cost-benefit analysis to determine the fiscal effect of the rule on small businesses and shall determine whether the agency has complied with subs. (2) and (2) and s. 2271.14(2) and (3).  Except as provided in subs. (1m) and (1s), each proposed rule shall include provisions detailing how the rule will be enforced.  If the board determines that the rule does not include an enforcement provision or that the agency failed to comply with sub. (2) or (2m) or s. 227.114(2) or (3), the board shall notify the agency of that determination and ask the agency to comply with any of those requirements.  

Act 145 created to read:

SECTION 13

227.24(3m) (a-b)

REVIEW BY THE SMALL BUSINESS REGULATORY REVIEW BOARD.  On the same day that the agency files a rule under sub. (3) that may have a significant economic impact on small businesses, as defined in s. 227.114(1), the agency shall submit a copy of the rule to the small business regulatory review board.  The board may use cost-benefit analysis to determine the fiscal effect of the emergency rule on small businesses and shall determine whether the agency complied with ss. 227.114 (2) and (3) and 227.14(2m).  If the board determines that the agency failed to comply with s. 227.114(2) or (3) or 227.14 (2m), the board shall notify the agency of that determination and ask the agency to comply with any of those provisions.  In addition, the board may submit suggested changes in the proposed rule to the agency and may include a request that the agency do any of the following:

(a) Explain how the agency has responded to comments received from small businesses regarding the emergency rule.

(b) Verify that the emergency rule does not conflict with, overlap, or duplicate other rules or federal regulations.
D. Lack of Compliance with the 

Regulatory Flexibility Act (Continued)

Act 145 created to read:

SECTION 14

227.30 (1) and (2a – 2f)

REVIEW OF ADMINISTRATIVE RULES AND GUIDELINES.   (1) The small business regulatory review board may review the rules and guidelines of any state agency to determine whether any of those rules or guidelines place an unnecessary burden on the 

ability of small businesses, as defined in s. 227.114 (1), to conduct their affairs.  If the board determines that a rule or guideline places an unnecessary burden on the ability of a small business to conduct its affairs, the board shall submit a report and recommendations regarding the rule or guideline to the joint committee for review of administrative rules.

(2) When reviewing the report, the joint committee for review of administrative rules shall consider all of the following:

(a) The continued need for the rule or guideline.

(b) The nature of the complaints and comments received from the public regarding the rule or guideline.

(c) The complexity of the rule or guideline. 

(d) The extent to which the rule or guideline overlaps, duplicates, or conflicts with federal regulations, other state rules, or local ordinances.

(e) The length of time since the rule or guideline has been evaluated.

(f) The degree to which technology, economic conditions, or other factors have changed in the subject area affected by the rule or guideline since the rule or guideline was promulgated.

(3) The joint committee for review of administrative rules may refer the report regarding the rule or guideline to the presiding officer of each house of the legislature for referral to a committee under s. 227.19 (2) or may review the rule or guideline as provided under 

s. 227.19 (5).

Act 145 created to read:

SECTION 20

15.155(5) 

(1) Notwithstanding the length of terms specified for the representatives of small businesses of the small business regulatory review board under section 15.155 (5) of

the statutes, as created by this act, 3 of the initial representatives of small businesses shall be appointed for terms expiring on May 1, 2005, and the other 3 initial representatives of small businesses shall be appointed for terms expiring on May 1, 2006.
*Description of Small Business Regulatory Review Board duties included in this folder.

E. Unreasonable Timeframe to Achieve Compliance

Concern: New regulations require small businesses to invest considerable time, money and effort to understand and implement changes to achieve compliance.  Small businesses often lack the resources and the time to invest in new equipment or to conduct training necessary to comply with a new regulation. 
Recommendation:  Design compliance schedules providing an additional 60 days for small businesses to  comply with new regulations.  Allowing extra time for small businesses to make necessary modifications and investments will result in improved compliance with new regulations.  
Act 145 creates: 

SECTION 12

227.22(2)(e)

The rule has a significant economic impact on small businesses, as defined in s. 227.114(1), in which case the rule applies to small businesses on the first day of the 3rd month commencing after the date of publication of the rule.

F. The “Fear Factor”

Concern: Small businesses, unsure of their regulatory requirements, are afraid to ask agencies questions for help in determining their compliance status.  
Recommendation: Waive civil penalties for violations whenever a business voluntarily discloses a compliance issue and takes corrective action in a reasonable amount of time.  Encouraging small businesses to voluntarily come forward, correct existing violations will foster a more cooperative, less threatening environment between agencies and small businesses.
Act 145 created to read: 

SECTION 19

895.59 (1) and (2)

LIABILITY EXEMPTION; DISCLOSURE OF RULE VIOLATIONS.   (1) In this section: 

(a) “Agency” has the meaning given in s. 227.01 (1).

(b)  “Small business” has the meaning given in s.227.114 (1), but does not include an entity, as defined in s. 48.685 (1) (b) or 50.065 (1) (c).

(2) Each agency shall promulgate a rule that requires the agency to disclose in advance the discretion that the agency will follow in the enforcement of rules and guidelines

against a small business. The rule promulgated under this subsection shall include the reduction or waiver of penalties for a voluntary disclosure, by a small business, of actual or potential violations of rules or guidelines. The rule promulgated under this subsection

may include the consideration of the violator’s ability to pay when determining the amount of any monetary penalty, assessment, or surcharge. The rule promulgated under this subsection shall specify when the agency will not allow discretion in the enforcement of a rule or guideline against small businesses and shall include all of the

following situations in which discretion is not allowed: 

(a) The agency discovers the violation before the small business discloses the violation.

(b) The violation is disclosed after an agency audit or inspection of the small business has been scheduled.

(c) The violation was identified as part of the monitoring or sampling requirements that are consistent with the requirements under an existing permit.

(d) The violation results in a substantial economic advantage for the small business.

(e) The small business has repeatedly violated the same rule or guideline.

(e) The violation may result in an imminent endangerment to the environment, or to public health or safety.

{For purposes of this provision, “small business” does not include an entity that is subject to the caregiver background check law that is administered by DHFS.}

G. Regulatory Review

Concern: Rules, regulations, permits and licenses that potentially no longer serve their initial purpose remain in the Administrative Code and within the state statutes.   The sheer number of regulations, licenses and permits required to do business in this state discourages economic growth. Excessive regulations push new businesses to locate elsewhere and existing businesses choose to expand into other states.  By reviewing and eliminating unnecessary, inefficient or outdated regulations, Wisconsin could take a huge step forward in improving its current regulatory environment and image. Reviewing the existing statutes and regulations would demonstrate a willingness to work with businesses and may provide the incentive needed for other employers to consider Wisconsin as a place to do business.

Recommendation:  Require state agencies to justify why regulations, permits and/or licenses are still needed.

Act 145 created to read: 

SECTION 14

227.30 (1) and (2a – 2f)

REVIEW OF ADMINISTRATIVE RULES OR GUIDELINES.

 (1) The small business regulatory review board may review the rules and guidelines of any state agency to determine whether any of those rules or guidelines place an unnecessary burden on the ability of small businesses, as defined in s. 227.114 (1), to conduct their affairs. If the board determines that a rule or guideline places an unnecessary burden on the ability of a small business to conduct its affairs, the board shall submit a report and recommendations regarding the rule or guideline to the joint committee for review of administrative rules. 
(2) When reviewing the report, the joint committee for review of administrative rules shall consider all of the following:

(a) The continued need for the rule or guideline.

(b) The nature of the complaints and comments received from the public regarding the rule or guideline.

(c) The complexity of the rule or guideline. 

(d) The extent to which the rule or guideline overlaps, duplicates, or conflicts with federal regulations, other state rules, or local ordinances.

(e) The length of time since the rule or guideline has been evaluated.

(f) The degree to which technology, economic conditions, or other factors have changed in the subject area affected by the rule or guideline since the rule or guideline was promulgated.

H. Statutory Changes 

Concern: Legislation passed in the 1980’s designed to assist small businesses in the regulatory process is out-of-date.

Recommendation: Change the definition of a “small business” under the Regulatory Flexibility Act to include businesses with 25 or fewer employees or $5 million or less in annual sales.  

Act 145 created to read: 

SECTION 2 - 227.114(1) 

SECTION 16 – 227.485(2)(c)

SECTION  17 – 814.245(2)(b)

In this section, “small business” means a business entity, including its affiliates, which is independently owned and operated and not dominant in its field, and which employs 25 or fewer than 25 full−time employees or which has gross annual sales of less than $2,500,000. For purposes of a specific rule, an agency may define small business to include more employees or greater gross annual sales if necessary to adapt the rule to the needs and problems of small businesses. A “small business” may also be defined in accordance with other standards established by an agency by rule $5,000,000.

Recommendation: Amend the Regulatory Flexibility Act to allow a small business owner to challenge the enforcement of a regulation in court on the basis of inadequate, incomplete or nonexistent regulatory flexibility analysis.

Act 145 created to read: 

SECTION 5 - 227.114(6m) (b)

A small business may commence an action against an agency for injunctive relief to prevent the imposition of a penalty if the small business is subject to the penalty as the result of any of the following:

1. The small business acted or failed to act due to the failure by the agency’s employee, officer, or agent with regulatory responsibility for that legal requirement to respond to a specific question in a reasonable time.

2. The small business acted or failed to act in response to inaccurate advice given to the small business by the agency’s employee, officer, or agent with regulatory responsibility for that legal requirement.

H. Statutory Changes (Continued)

(c) The small business may commence the action in the circuit court for the county where the property affected is located or, if no property is affected, in the circuit court for the county where the dispute arose.

(d) The circuit court may issue an order enjoining the imposition of the penalty if the court determines that par. (b) 1. or 2. applies. 

{For purposes of this provision, “small business” does not include an entity that is subject to the caregiver background check law that is administered by the Department of Health and Family Services.}

Recommendation: Increase the amount of reimbursement a small business can recover in attorney fees to $150 per hour under the Equal Access to Justice Act.  The act allows a small business to recover attorney fees if it can prove a state agency was not substantially justified in pursuing a case against a small business.  

Act 145 created to read: 

SECTION 18

814.245(5)(a) 2

Attorney or agent fees may not be awarded in excess of $150 per hour unless the court

determines that an increase in the cost of living or a special factor, such as the limited availability of qualified attorneys or agents, justifies a higher fee.

Recommendation: Include a more thorough description of entities that will be affected by a new regulation when an agency submits a proposal to create an administrative rule (Scope Statement).  In addition, include a contact person, phone number and website link within the scope so small businesses may follow-up with questions or provide input on the proposed rule.  

Act 145 created to read: 

SECTION 7

227.135(1) (e)

A description of all of the entities that will be affected by the rule.

I. Lack of Quality Data

Concern: Agencies sometimes write rules using inaccurate or biased data, placing undue hardship on Wisconsin businesses without measurable benefits.  The current process forces businesses to accept agency facts, figures and information without questions.  

Recommendation: Under the Federal Data Quality Act, agencies are required to ensure the quality of the data they use when writing new rules, regulations and studies.  Instead of just challenging the rules themselves, businesses will be able to challenge the data used in formulating regulations.  Implementing a state version of the Federal Data Quality Act would improve the data analysis done by agencies and would create a mechanism to challenge and correct agency information.

Act 145 created to read: 

SECTION 9

227.14(2m)

QUALITY OF AGENCY DATA.   Each agency shall, in cooperation with the department of administration, ensure the accuracy, integrity, objectivity, and consistency of the data that is used when preparing a proposed rule and when completing an analysis of the proposed rule under sub. (2). Each agency shall reduce the amount of cross−references to the statutes in proposed and final rules. A person affected by a proposed rule may submit comments to the agency regarding the accuracy, integrity, or consistency of that data.

J. Enforcement Inconsistencies

Concern:  Businesses receive inconsistent or conflicting regulatory interpretations from agencies resulting in noncompliance, fines, fees or enforcement actions.  

Recommendation: Allow for the judicial review of any penalties that result from actions (or inactions) taken by small business owners due to inaccurate or inconsistent information or advice received from state agency personnel.

Act 145 created to read: 

SECTION 5

227.14(6m) 1, 2

Notwithstanding sub. (1), in this subsection, “small business” does not include an entity,

as defined in s. 48.685 (1) (b) or 50.065 (1) (c).

(b) A small business may commence an action against an agency for injunctive relief to prevent the imposition of a penalty if the small business is subject to the penalty as the result of any of the following:

1. The small business acted or failed to act due to the failure by the agency’s employee, officer, or agent with regulatory responsibility for that legal requirement to respond to a specific question in a reasonable time.

2. The small business acted or failed to act in response to inaccurate advice given to the small business by the agency’s employee, officer, or agent with regulatory responsibility for that legal requirement.

(c) The small business may commence the action in the circuit court for the county where the property affected is located or, if no property is affected, in the circuit court for the county where the dispute arose.

(e) The circuit court may issue an order enjoining the imposition of the penalty if the court determines that par. (b) 1. or 2. applies.

{For purposes of this provision, “small business” does not include an entity that is subject to the caregiver background check law that is administered by the Department of Health and Family Services.}

K. Lack of Enforcement

Concern: Current regulations are not adequately enforced, creating a disparity between the businesses attempting to comply and those that ignore regulations, knowing they will most likely not get “caught”.  Unreasonable rules penalize businesses that attempt to comply and provide an economic advantage to businesses that ignore the rule.  If an agency is unable to enforce a rule in a fair and efficient manner, the rule should not be promulgated.

Recommendation: Require an agency to include enforcement provisions in the regulations. 

Act 145 created to read: 

SECTION 19

895.59 (1) and (2)

LIABILITY EXEMPTION; DISCLOSURE OF RULE VIOLATIONS. 

(1) In this section: 

(f) “Agency” has the meaning given in s. 227.01 (1).

(g)  “Small business” has the meaning given in s.227.114 (1), but does not include an entity, as defined in s. 48.685 (1) (b) or 50.065 (1) (c).

(2) Each agency shall promulgate a rule that requires the agency to disclose in advance the discretion that the agency will follow in the enforcement of rules and guidelines

against a small business. The rule promulgated under this subsection shall include the reduction or waiver of penalties for a voluntary disclosure, by a small business, of actual or potential violations of rules or guidelines. The rule promulgated under this subsection

may include the consideration of the violator’s ability to pay when determining the amount of any monetary penalty, assessment, or surcharge. The rule promulgated under this subsection shall specify when the agency will not allow discretion in the enforcement of a rule or guideline against small businesses and shall include all of the following situations in which discretion is not allowed: 

(a) The agency discovers the violation before the small business discloses the violation.

(b) The violation is disclosed after an agency audit or inspection of the small business has been scheduled.

(c) The violation was identified as part of the monitoring or sampling requirements that are consistent with the requirements under an existing permit.

(d) The violation results in a substantial economic advantage for the small business.

(e) The small business has repeatedly violated the same rule or guideline.

(f) The violation may result in an imminent endangerment to the environment, or to public health or safety.

{For purposes of this provision, “small business” does not include an entity that is subject to the caregiver background check law that is administered by DHFS.}

Act 145 repeals: 

SECTION 3

227.114(1)(b)

Whenever an agency establishes different standards for the definition of “small business” as authorized in par. (a), the standards may apply to either a single rule, a set of rules or every rule promulgated by the agency.  In any rule promulgated by an agency establishing different standards for the definition of “small business”, the size or segment standards established by the rule shall be objective, and, to the maximum extent feasible, uniform with size or segment standards previously established by rules of the agency.
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